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PARTIES
The caption shows all parties to the subject appeal.
APPEAL FROM AN ORDER ENTERED NOVEMBER 3, 1998 BY HONORABLE

S.H. ATHERTON FOR AND IN BEHALF OF THE HONORABLE ANN BOYDEN,
RETIRED.
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10
JURISDICTION OF APPELLATE COURT

The Supreme Court of Utah had jurisdiction of this case
pursuant to Sec. 78-2-2(j) U.C.A. 1953 as amended and the Supreme
Court of Utah "poured over" this case to the Court of Appeals
pursuant to its authority to do so under Sec. 78-2-2(4) U.C.A.
1953.

See letter dated January 15, 1999 (Record 132)

5.

ISSUES FOR REVIEW
(1) Whether the Court's determination that there are no

genuine issue of a material fact exist is correct.
Standard of review—correctness see Transamerica Cash
Reserve Inc. v Dixie Power and Water, Inc. 789 P.2d 24 (Utah
1990), Republic Group, Inc. v. Won-Door Corp. 883 P.2d 825 (Utah
App. 1994), Oquirrh Assoc, v. First National Leasing Co. 888 P.2d
659, 662 (Utah App. 1994), Holbrook Co. v. Adams 542 P.2d 191,
193 (Utah 1975).
(2) Whether L/L is entitled to "judgment as a matter of
law".

4

5(a).

Citation to record showing issues preserved in the

trial court - R 4, 5, R 91-93, 118-123.
Standard of review—correctness see Transamerica Cash
Reserve Inc. v Dixie Power and Water, Inc. 789 P.2d 24 (Utah
1990), Republic Group, Inc. v. Won-Door Corp. 883 P.2d 825 (Ut.
App. 1994), Oquirrh Assoc, v. First National Leasing Co. 888 P.2d
659, 662 (Utah App. 1994), Holbrook Co. v. Adams 542 P.2d 191,
193 (Utah 1975).
On the issue of Standard of Review in summary judgment
cases, our Supreme Court said in Hardy v. Prudential Insurance
Co. of America 763 P.2d 761 (Utah 1988):
5.

STANDARD OF REVIEW
After reviewing the facts in the light
most favorable to appellant, if we conclude
there is a dispute as to a material issue of
fact, we must reverse the trial court's
determination and remand to the trial court
on that issue. Atlas,
737 P.2d at 229;
Denison,
748 P.2d at 590. Courts cannot
weigh disputed material facts in ruling on a
summary judgment motion. Spor v.
Crested
Butte
Silver
Mining,
Inc.,
740 P.2d 1304,
1308 (Utah 1987); Oberhansly
v. Sprouse,
751
P.2d 1155, 1157 (Utah Ct. App. 1988). "It is
of no moment that the evidence on one side
may appear to be strong or even compelling."
Spor, 740 P.2d at 1308; Oberhansly,
751 P.2d
at 1157. "It only takes one competent sworn
statement under oath to dispute the averments
on the other side of the controversy and
create an issue of fact." W.M. Barnes Co. v.
Sohio Natural
Resources
Co., 627, P.2d 56, 59
(Utah 1981) (quoting Holbrook
Co. v.
Adams,
542 P.2d 191, 193 (Utah 1975)).

5(a).

Citation to record showing that the issues were

preserved in trial court - R 4, 5, R 91-93, 118-123.
5

6.

DETERMINATIVE LAW
Cite determinative statutes, rules, and cases—Rule 56

U.R.C.P. (Produced verbatim in addendum) and all cases cited
under "Standard of Review11 above and in Table of Authorities.
7.

STATEMENT OF THE CASE
This is a suit for breach of two express oral employment

contracts, one entered into in 1990 whereby appellant entered
into a contract which was not "at will" which duration was
dependant upon appellant's health and a second one on December 8,
1997 after appellant was hospitalized twice that year, but
recovered from the illnesses that hospitalized him that year.
(a)

Nature of case - two oral contracts set forth above and

breach thereof despite appellees1 claim that appellant had never
been terminated.
(b)

Course of proceedings - Appellant filed a Complaint and

Demand for Jury Trial on the 21

day of January 1998 (Record

01) .
Appellees filed an Answer on February 4, 1998 (Record 10)
which denied Appellant's express allegation that the subject
contract was not an "at will" contract (Record 11-Par. 15).
On May 6, 1998 Appellees filed a Motion for Summary Judgment
(Record 38-39) on the grounds that there were no questions of
fact regarding Appellantfs status as an "at will" employee.
On May 28, 1998 Appellant filed and served an affidavit on
Appellees in opposition to the Appellees1 Motion for Summary

6

Judgment and to set forth the facts showing appellant was not on
an "at will" status.
(c)

Record 9 4 - 9 7 .

Disposition in trial court - On November 3, 1998 the

trial court entered an Order Granting Summary Judgment (Record
116-123) .

At that time the suit against the two individual

defendants was dismissed on appellantfs motion for lack of
standing.
(d)

Statement of facts 1. In 1990 Appellant and the corporate Appellee entered

into an oral contract whereby Appellant would work part-time
doing certain legal work as needed and serve on the board of
trustees of that corporation to avoid future legal problems of
the type in question and concerning which Appellant had prior
experience, all for $9.00 per hour (Record 94, 95) "as long as he
could be useful to Kids on either their legal or administrative
problems" (id.)
2. Early in 1991 Appellant was made the "Educational
Coordinator" for the Appellee corporation (Record 96, par. 13)
and worked on the "self-image" of the patients (id, par. 16).
3.

Appellant was not in the patient's "chain of

command" and
4.

That facilitated his "self-image" work (id,

5.

Appellant's relationship with Appellee corporation

par.15,16)

was "special" and "unique" according to the director of the
program (Record 98-102, pages 24,26 underlined).
7

On the second issue for review, to wit "whether Life Line is
entitled to judgment as a matter of law" the record does not show
that it is.

In fact, Life Line's Memorandum shows (Record 42,

Par. 9) that during 1997 Appellant was on sick leave, and
Appellant's verified complaint (Record 05, Par. 3) shows an
express oral contract for an indefinite period of time but
terminable if Appellant's health rendered him unable to fulfill
his contract.

In short, even if the subject employment was "at

will" the employment contract continued until terminated and
there is no evidence in the record that it was ever terminated.
In nearly every summary judgment opinion where such a motion
was granted there is a coupling of a determination of no factual
issues with a finding that the moving party was entitled to
judgment as a matter of law.

As noted above, no such coupling

exists here for reasons stated above.
8.

SUMMARY OF ARGUMENTS
Appellant respectfully argues that he was never an "at will"

employee as the duration of his employment contract was expressly
dependent upon his health and he was never terminated due to
physical or mental inability to perform the work he contracted to
do.

Appellee contends otherwise and this creates the guestions

of fact which preclude summary judgment.
9.

DETAIL OF ARGUMENTS
There was no written agreement which could have conclusively

settled the "at will" guestion, but the oral agreement of the

8

parties set forth its duration (until Appellant was unable to
carry out his duties) and thus the employer was not able
"at will" to end the employment contract before its termination
date and to do so for any reasons of its choosing.
This factual dispute precluded summary judgment against
appellant.
The Utah case most often cited on the issue of summary
judgment is Holbrook Company v. Adams, 542 P.2d 191 (Utah 1975).
Some of its progeny and their quotes which Appellant believes are
applicable to this case are the following:
ARGUMENT I
SUMMARY JUDGMENT WAS NOT PROPER IN THIS CASE
It is the position of the Appellant that the pleading was of
such complexity that the litigation before the trial court was
never in a posture where summary judgment was a pro-remedy.
THE LAW
Summary judgment is provided by Rule 56 of the Rules of
Civil Procedure.

Rule 56(c) provides:

"The judgment sought shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories and
admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of law."
In W.M. Barnes Co. v. Sohio Natural Resources Company, 627
P.2d 56 (Utah 1981), this court set forth Utah law on summary
judgment in the following language:
"Motions for summary judgment serve the salutary
purpose of eliminating the time and expense of a trial
when a party is entitled to relief on the law as
9

applied to undisputed facts. Brandt v. Springville
Banking Co., 10 Utah 2d 350, 353 P.2d 460 (1960).
Because the remedy is preemptory, a court in
considering a motion for summary judgment must view the
facts and the inferences from those facts in the light
most favorable to the party moved against. Rich v.
McGovern. Utah, 551 P.2d 1266 (1976); Controlled
Receivables, Inc. v. Harman, 17 Utah 2d 420, 413 P.2d
807 (1966); Strand v. Mavne, 14 Utah 2d 355, 384 P.2d
396 (1963); Welchman v. Wood, 9 Utah 2d 25, 337 P.2d
410 (1959). In all events, *[i]t is not the purpose of
the summary judgment procedure to judge the credibility
of the averments of parties, or witnesses, or the
weight of evidence,' and it only takes one sworn
statement under oath to dispute the averments on the
other side of the controversy and create an issue of
fact.1 Holbrook Co. v. Adams, Utah, 542 P.2d 191, 193
(Utah 1975). Plaintiff has met that requirement in
this case.11
In Bowen v. Riverton City, Utah 656 P.2d 434 (Utah 1982) our
Supreme Court said:
"Summary judgment is proper only if the pleadings,
depositions, affidavits and admissions show that there
is no genuine issue of material fact and that the
moving party is entitled to judgment as a matter of
law.
In re Williams'
Estates,
10 Utah 2d 83, 348 P.2d
683 (1960). If there is any doubt or uncertainty
concerning questions of fact, the doubt should be
resolved in favor of the opposing party. Thus, the
court must evaluate all the evidence and all reasonable
inferences fairly drawn from the evidence in a light
most favorable to the party opposing summary judgment.
Durham v. Margetts,
Utah, 571 P.2d 1332 (1977);
Thompson

v.

Ford

Motor

Co.,

16 Utah 2d 30, 395 P.2d 62

(1964)."
Mountain States Etc. v. Atkin, Wright & Miles, 681 P.2d 1258
(Utah 1984):
"Therefore under Rule 56(c), Utah R.Civ.P., summary
judgment can be granted only if the record shows that
there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a
matter of law. Doubts, uncertainties or inferences
concerning issues of fact must be construed in a light
most favorable to the party opposing summary judgment.
Litigants must be able to present their cases fully to
10

the court before judgment can be rendered against them
unless it is obvious from the evidence before the court
that the party opposing judgment can establish no right
to recovery. The trial court must not weigh evidence
or assess credibility."
Later cases have been to the same effect. In Rees v.
Albertson, Inc., 587 P.2d 130 (Utah 1978) our Supreme Court sa
"In consequence of the facts as contended by the
plaintiff and the principles of law applicable thereto
as discussed herein, it is our conclusion that the
summary judgment was improperly granted and that this
case should be remanded for further proceedings."
Grow v. Marwick Development, Inc., Utah, 621 P.2d 1249 (Utah
1980).
"It is a well-settled principle of law that summary
judgment can only be granted when there is no dispute
as to a material fact. Russell
v. Park City
Utah
Corp.,
29 Utah 2d 184, 506 P.2d 1274 (1973);
Controlled
Receivables,
Inc. v. Harman, 17 Utah 2d 420, 413 P.2d
807 (1966). The purpose of summary judgment is to save
the expense and time of the parties and the court, and
if the party being ruled against could not prevail when
the facts are looked at most favorably for his
position, the summary judgment should be granted.
Holbrook
Co. v. Adams, Utah, 542 P.2d 191 (1975)."
In Hall v. Warren, 632 P.2d 848 (Utah 1981) this court said:
"On this appeal we view the evidence and all reasonable
inferences to be drawn therefrom in the light most
favorable to the losing party, Durham v.
Margetts,
Utah, 571 P.2d 1332 (1977); Thompson v. Ford Motor
Co.,
16 Utah 2d 30, 395 P.2d 62 (1964)."
The summary judgment in the instant case cannot be
sustained. The allegations, if proven, may support a
claim in negligence. Moreover, the record reveals
disputed issues of material facts."
W.M. Barnes Co. v. Sohio Nat. Res. Co, Utah 627 P.2d 56 (Utah
1981) .
"On a motion for summary judgment, it is not
appropriate for a court to weigh disputed evidence
11

concerning such factors, the sole inquiry to be
determined is whether there is a material issue of fact
to be decided. Holbrook
Co. v. Adams, 542 P.2d 191
(Utah 1975). In making that determination, a court
should not evaluate the credibility of the witness. It
is of no moment that the evidence on one side may
appear to be strong or even compelling, and documentary
evidence is not dispositive if the intent and purpose
underlying the documents are at issue.
Chapman v. Chapman, 728 P.2d 122 (Utah 1986).
"Typically, factual disputes are raised by sworn
statements. See Holbrook
Co. v. Adams, 542 P.2d 191
(Utah 1975)."
Staker v. Ainsworthf 785 P.2d 417 (Utah 1990).
"In reviewing the record on any appeal from summary
judgment, we treat the statements and evidentiary
materials of the appellant as if a jury would receive
them as the only credible evidence, and we sustain the
judgment only if no issues of fact which could affect
the outcome can be discerned."
"[i]f there is any genuine issue as to any material
fact, summary judgment should be denied. To
successfully oppose a motion for summary judgment, it
is not necessary for the party to prove its legal
theory. Indeed, it only requires one sworn statement
to dispute the claims on the other side of the
controversy and create an issue of fact. In resolving
the issue, the court does not judge the credibility of
the claims or the witnesses or the weight of the
evidence."
Draper City v. Estate of Bernardo, 888 P.2d 1097 (Utah 1995).
"In granting summary judgment, it is apparent that the
trial court gave more weight to some affidavits than to
others. This was inappropriate at this stage of the
litigation. On a motion for summary judgment, a trial
court should not weigh disputed evidence, and its sole
inquiry should be whether material issues of fact
exist. W.M. Barnes Co. v. Sohio Nat'1 Resources
Co,
627 P.2d 56, 59 (Utah 1981)."
"It is not the purpose of the summary judgment
procedure to judge the credibility of the averments of
parties, or witnesses, or the weight of evidence.
Neither is it to deny parties the right to a trial to
12

resolve disputed issues of fact. Its purpose is to
eliminate the time, trouble and expense of trial when
upon any view taken of the facts as asserted by the
party ruled against, he would not be entitled to
prevail. Holbrook
Co. v. Adams 542 P.2d 191, 193 (Utah
1975). We have additionally held that * it only takes
one sworn statement under oath to dispute the averments
on the other side of the controversy and create an
issue of fact.1
Id."
Kilpatrick v. Wiley, Rein & Fielding, 909 P.2d 1283 (Utah App.
1996).
"The Utah Supreme Court recently pointed out that "[o]n
a motion for summary judgment, a trial court should not
weigh disputed evidence and its sole inquiry should be
whether material issues of fact exist11.
"[i]t is not the purpose of the summary judgment
procedure to judge the credibility of the averments of
parties, or witnesses, or the weight of evidence.
Neither is it to deny parties the right to a trial to
resolve disputed issues of fact. Its purpose is to
eliminate the time, trouble[,] and expense of trial
when upon any view taken of the facts as asserted by
the party ruled against, he would not be entitled to
prevail".
"Id. at 1101 (quoting Holbrook
Co. v. Adams, 542 P.2d
191, 193 (Utah 1975)). Moreover, " it only takes
one

sworn statement under oath to dispute the averments on
the other side of the controversy and create an issue
of fact'"
Id (quoting Holbrook,
(emphasis added)."

542 P.2d at 193)

"In the present case, the trial court found facts and
weighed evidence presented by the parties, which was
inappropriate in considering a motion for summary
judgment."
The question is whether or not the record reveals, through
pleadings, affidavits and records in the case, a material dispute
of fact.

Here it does.
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THE FACTS
The record reveals that at the time of the hearing on the
Motion for Summary Judgment there was before the court an
affidavit that swore there was an express oral contract which
rejected an "at-will" employment relationship.

Record 95, 96.

APPLICATION OF LAW TO FACTS
Only a full-blown hearing at which parties can develop the
various theories will show the pertinent and relevant facts that
obviously are involved, and Appellant has a right to a jury trial
on those issues pursuant to the jury instructions in the Addendum
hereto.
10.

CONCLUSION AND RELIEF SOUGHT
There are questions of fact as to whether Appellant was an

"at will" employee and whether Appellee was entitled to judgment
as a matter of law that render the granting of the subject Motion
for Summary Judgment invalid and contrary to law.

Said judgment

should be overruled and the case be remanded to the trial court
for trial and disposition.
Respectfully submitted this

-8

day of March, 1999.

Robert B. Hansen, Pro Se
83 8 18th Avenue
Salt Lake City, UT 84103
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11.

ADDENDUM
(Not bound separately, so no table of contents)
Page of Record

1.

Order Granting Summary Judgment

116, 117

Rule 56 U.R.C.P.:
(c) Motion and proceedings thereon.
The motion shall be served at least
10 days before the time fixed for the hearing.
The adverse party prior to the day of hearing
may serve opposing affidavits. The judgment
sought shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories,
and admissions on file, together with the
affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving
party is entitled to a judgment as a matter
of law. A summary judgment, interlocutory in
character, may be rendered on the issue of
liability alone although there is a genuine
issue as to the amount of damages.
(d) Case not fully adjudicated on motion.
If on motion under this rule judgment is not
rendered upon the whole case or for all the
relief asked and a trial is necessary, the court
at the hearing of the motion, by examining the
pleadings and the evidence before it and by
interrogating counsel, shall if practicable ascertain
what material facts exist without substantial
controversy and what material facts are actually
and in good faith controverted. It shall thereupon
make an order specifying the facts that appear
without substantial controversy, including the
extent to which the amount of damages or other
relief is not in controversy, and directing such
further proceedings in the action as are just.
Upon the trial of the action the facts so specified
shall be deemed established, and the trial shall be
conducted accordingly.
2.

MUJI 18.1

118

3.

MUJI 18.2

118

4.

MUJI 18.3

119

5.

MUJI 18.4

119

6.

MUJI 18.5

120
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Controlling Principles and Precedents
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